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SO SANH QUY PINH CUA
PHAP LUAT HINH SU VE CHU THE
CUA TOI PHAM TAI VIET NAM
VOIMOT SO QUOC GIA TREN THE GIOI

® TRAN TH| NGOC HIEU

 TOMTAT:
- Khoa hoc phép1 n

g chi quy dinh chti thé clia t6i pham 13 c4 nhén thi quan

ni€ém phép ludt hi@n,»dagi'fcbO'réng, ngoai ¢4 nhan, chi thé cda toi pham con c6 thé 1a phép nhan.
Do twdi chiu trach nhiém hinh sy (TNHS) v ning lyc TNHS 12 hai ndi dung quan trong, mai.g
tinh ph bi€n khi d& cAp dén ddu hiéu chi thé cia t6i pham. Do d6, nghién cifu nhitng diér~ “wong
dbng hay khdc biét vé db tudi chiu TNHS va ning lyc TNHS trong phap luat hinh su cia cic

qudc gia trén th€ gi6i
vé van dé nay tai Vié

[t cAn thi€t trong viéc dua ra nhitng kinh nghiém diéu chinh phép luat

T khod: T6i pham, chi thé’ clia téi pham, phédp lvat hinh sy.

1. Dau hiéu chi thé cida tdi pham

1.1. Vé tudi chiu trach nhiém hinh sy

Tudi chiu TNHS néi chung 1a d6 tudi dugc quy
dinh trong B9 luat hay Luét Hinh s nhim x4c dinh
tai thi di€m thyc hién hanh vi pham tdi ngudi do
c6 khd ning nhan thitc-ddy di tinh cha't thuc t& va
tinh chat phdp 1y clia hanh vi do minh thuc hién
cling nhu khd ning diéu khién c6 y thic hanh vi
4y, tit d6, ho s& phai chiu TNHS vé hanh vi nguy
hi€ém ma minh di thuc hién. Phép ludt hinh sy tai
mot s6 qudc gia trén th€ gidi vé tudi chiu TNHS
dugc quy dinh kha khac nhau. Cu thé:

Tai Vuong qudc Anh, ngudi chuwa di 7 tudi
khong phdi chiu TNHS vi chua ¢6 ddu hiéu tim 1y
phi hgp (mens rea). Tré em ti 7 tudi d€n 14 tudi
cling dugc ngdm hiéu 13 chua c6 dd ning luc thyc
hién tdi pham.

& Hoa Ky, cdc bang quy dinh d6 tudi chiu
TNHS thudng & khodng 14 tudi dén 16 tdi. O
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New York ngudi chua dd 16 tudi khéng phai chiu
TNHS vé hanh vi ciia minh. Bang Minesota quy
dinh “ngudi chua dd 14 tudi khong c6 khd ning
thuc hién hanh vi pham ti, ngudi tir 14 dé€n 18 ¢6
th€ bi truy cttu TNHS vé hanh vi pham t6i...”". Gi6i
han duéi mic thip nhat ciia do tudi ~hai chiu
TNHS dugc quy dinh & bang Colorado va Lusiana
cling 13 10 tudi.

Phédp ludt hinh sy cda Phdp quy dinh nhiing
ngudi chua thanh nién trén 13 tudi tr§ 1én pham
t6i chi bi 4p dung céc bién phép c6 tinh chat bdo
vé, gitip d3, cdc bién phdp cudng ché, gidm sit
phdi c6 tinh gido duc. Tuy nhién, n€u ngudi bi két
4n ma chua dd 16 tudi thi Toa 4n quy&t dinh hinh
phat gidm di mot nita. Ngudi tir di 16 tudi khi bi
két 4n, Toa 4n c6 thé quyé&t dinh hinh phat nhu d6i
v6i ngudi chua thanh nién, nhung vin c6 quyén
quyé€t dinh gidm hinh phat cdn c vao nhén thin
clia ngudi pham toi va céc tinh ti€t clda vy 4n.




LUAT

Vé6i Cong hoa Lién bang Pifc, d6 tudi bit diu
chiu TNHS khéng dugc quy dinh cu thé trong
BLHS ma dugc quy dinh trong Luat vé Tda 4n ddi
v6i ngudi chua thanh nién nim 1974 (sita déi, b8
sung nim 2003) va quy dinh & mic 14 tudi. C4ch
ti€p can vé tudi chiu TNHS trong phap luit hinh
su Pic rat khdc so véi cach ti€p cin clia cic nudc.
Dau hiéu tudi chiu TNHS dugc x4c dinh thong qua
pham tri “dd tudi khong c6 ning lvc TNHS”. Piéu
19 BLHS quy dinh v& khong c6 ning luc TNHS &
tré em nhu sau: “Ngudi khong ¢6 nang luc TNHS
12 ngudi khi thyc hién hanh vi chua dd mudi bon
tudi”. C4c pham vi cla “ngudi tré” chia thanh 3
nhém: T 14 d€n 16, tir 16 d&€n 18 va tr 18 d&n 21.
Nhém cudi cing duge goi 1a nhém “ngudi trudng
thanh tré twdi”. Poi vdi ngudi chua thanh nién,
nhém tir 14 d€n 16, tdn tai nguyén tic “khdng phai
chiu TNHS”.

Nhit Ban quy dinh: “Khdéng x& phat hanh vi
clia ngudi chua di 14 tudi”. Nhu vdy, tudi chiu
TNHS theo quy dinh cia BLHS Nhat Ban Ia tir 14
tudi trd 1én.

Cong hoa nhan dan Trung Hoa c6 c4ch ti€p can
vé d6 tudi chiu TNHS tuong ddng véi Viét Nam,
nhy sau: “Ngudi tir dd 16 tudi pham tdi phai chiu
tréch nhiém hinh sy vé moi tdi pham. Ngudi tir di
14 tudi nhung chua di 16 tudi thi phai chiu TNHS
vé tdi gi€t ngudi, tdi c¢d ¥ gy thiét hai cho sic
khée ngudi khac din d€n thuong tich hoic ddn dén
ché&t ngudi, t0i hi€p dam, tdi cudp tai sdn, toi mua
ban c4c chit ma tdy, toi phéng hda, ném bom, diu
doc. Ngudi di 14 tudi nhung chua di 16 tudi dugc
hudng hinh phat nhe hon hodc gidm hinh phat.
Trudng hgp khdng xi& phat hinh phat do chua da
16 tudi thi yéu cau chii gia dinh hodc ngudi gidm
hd quén gido. Trudng hgp can thi€t c6 thé bi dua
vao trudng gido dudng .

Tém lai, c6 hai cdch ti€p can vé dd tudi chiu
TNHS trong phdp luat hinh sy ciia cdc nudc duge
néu ra & trén. Cu thé: (1) Quy dinh cu thé vé mot
dd tudi chiu TNHS trong BLHS, nghia 12 khi mdt
ngudi dat d€n dd tudi d6 thi dat dd tudi chiu TNHS;
(2) Quy dinh cdc nhém dé tudi chiu TNHS khic
nhau trong BLHS, tifc 12 c6 phan biét chid thé ciia
t6i pham theo @6 tudi. Nhu vay, phdp luat hinh sy
Viét Nam c6 c4ch ti€p cin tuong dong véi mot sd
nudc nhu Cong hoa Lién bang Pitc, Cong hoa nhan
dan Trung Hoa, d6 12 quy dinh d6 tudi chiu TNHS

theo cdc nhém d¢ tudi khac nhau. Véi cich tiép
cian nay n€u ngudi ndo d6 di d6 tudi chiu TNHS
theo BLHS quy dinh va thyc hién nhitng ti pham
dugc liét ké trong BLHS mdi c6 thé 14 chii thé cla
toi pham.

1.2. Vé ndng luc trach nhiém hinh sy

Ning lyc TNHS 1a kha ning ciia chl thé & thdi
di€m thyc hién hanh vi nguy hi€m cho xi hoi nhin
thitc dugc tinh nguy hi€ém cho x3 hdi clia hanh vi do
minh thuc hién va diéu khién c6 y thic hanh vi d6,
ddng thdi c6 khd ning chiu trach nhiém hinh sy khi
da thyc hién hanh vi 6. Van dé ning luc TNHS
clia chd thé ciia t6i pham & cdc qudc gia ciing dug-
quy dinh kh4c nhau. Song déu c6 mot diém chung
1a xdc dinh tinh trang ning luc TNHS thong qua
cdch dinh nghia khdi ni€m tinh trang khong cé
ning lyc TNHS vdi hai tiéu chi: Thiz nhdt, vé y hoc
(m4c bénh tAm than); Thit hai, vé tim ly (ma't kh3
ning nhin thic hoic ma't khi ning diéu khién
hanh vi). Cu thé nhu sau:

Tai Anh, “kh6ng c6 ndng luc TNHS” thudng
dugc xdc dinh théng qua “quy tic MNaghten”
nim 1843. Quy tic ndy dugc xay dung dya trén
vu 4n Woodsman Daniel MNaghten 4m sdt Thi
tuéng Anh Robert Peel nhung bin nhim sang thu
ky cia 6ng 1a Edward Drummond vao nam 1843.
Ban chi't clia quy tic nay thé hién & chd ngudi bi
méc bénh tAm than hoic khi€m khuyét vé tim 15
s& khong bi truy citu TNHS néu ngudi d6 khérg cé
khd ndng nhan thitc dugc “bdn chat va tinh chat”
cla hanh vi va khong nhan thic dugc d6 1a hanh
vi nguy hai. Tai thdi diém dugc ban hanh, diy 1a
mot quy dinh mang tinh chi't ti€n bd. Tuy nhién,
nhin tir géc d6 phédp luit, quy dinh nay mdi chi
nh&n manh d€n d4u hiéu Iy tri cia pham tri khong
¢6 ndng lyc TNHS (kha ning nhan thic), ma chua
phén 4nh dugc ddu hiéu vé ¥ chi (khd ning diéu
khién hanh vi).

Tuong tu Vudng Qudc Anh, Hoa Ky ciing xdc
dinh tinh trang ndng luc TNHS thong qua cdch dinh
nghia khdi ni€m tinh trang khong cé ndng luc
TNHS va khéi niém “khdng c6 nang luc TNHS”
dudc xdc dinh thong qua “quy tic MNaghten”,
dugc quy dinh tai Muc 18 B§ tf;ng tdp lud* Hop
ching quéc Hoa Ky va trong BLHS clia mot s&
bang. Tai mot s bang, quy tic niy dugc bS sung
thém khdi niém “sy thic ddy khong thé cudng lai
dugc” (irresistible impulse), dugc 4p dung trong vu

$8 3 - Thang 3/2019 2]




TAP CHi CONG THUGNG

dn John Hinckley muu sdt Téng th6ng Reagan
nhung khéng phai chiu TNHS vi dugc coi 1a ngudi
khéng ¢6 ndng lyc TNHS. Theo d6, mdt ngudi
dudc coi 1a khong c¢6 ning lyc TNHS néu vi sy thoi
thic khong thé cudng lai dugc do khi€m khuyét
tam 1y ho khong thé ki€m sodt dugc hanh vi cia
minh, mic di ¢6 thé nhan thic duge ring minh da
X sy “khong ding”. Mot s6 bang khéc ciia Hoa
Ky lai 4p dung “quy tic Durham” (product test),
mot ngudi dudc coi 1a khong c6 nang luc TNHS
né€u hanh vi cia ngudi d6 1a “sin ph&m” (product)
ctia bénh tit hoic khi€m khuyét vé tim ly. Trong
trudng hgp nay, nha 1am luét tir chdi xem xét dén
pham trli phdp Iy va chi gidi quyét van dé trén khia
canh y hoc.

Phdp ludt hinh sy Phdp ciing ghi nhan khdi
niém tinh trang khéng c6 ning luc TNHS vdi hai
ti€u chi: Ti€u chi sinh hoc - ¢6 su r6i loan v€ mit
than kinh hoic tdm thin; tiéu chi vé tim ly -
khong c6 kha nidng nhén thitc va diéu khién hanh
vi. Diéu 122-1 BLHS Cong hoa Phdp quy dinh
mdt ngudi s€ khong phai chiu TNHS néu tai thdi
di€m thyc hién hanh vi ma bi rdi loan thin kinh
hodc bi t6n thuong hé thin kinh khié&n nglrdl dé
mat kh4 néng nhén thifc hodc kha ning diéu khién
hanh vi cia minh. Tuy nhién, BLHS Phap khong
nhitng kh6éng 1am rd khdi niém “r8i loan than
kinh” va “t6n thuong hé than kinh”, ma con
khong dé cip cu thé cdc loai r6i loan hay tén
thudng nay la cdc loai nao.

4. Cong hoa lién bang Puc, nglrdl thuc hién
hanh vi trdi phdp luit do mic bénh r6i loan tAim
than dugc coi la khong c6 nang lyc TNHS vi khong
c6 16i. Piéu 20 BLHS quy dinh: “Ngudi nao khi
thuc hi€n hanh vi ma khong cé ning lyc nhin thic
su khong hgp phdp cia hanh vi hoidc khéng c6
néng lyc thyc hi¢n hanh vi theo nhan thic nay do
r6i loan tAm thin bénh ly, réi loan ¥ thic nang
hodc do thleu ning hodc do cdc bat binh thudng
ning khdc vé tdm thin thi ho thuc hién khong ¢6
16i”. Nhu vay, trong BLHS Lién bang biic, tinh
trang khong ¢é nang luc TNHS dugc xem 1 tién
dé cta 16i khi x4c dinh hinh phat d6i v6i ngudi
pham tdi va hanh vi pham tdi ctia ho.

Nhat Bén quy dinh vé m4t ning Iuc nhan thic
va gidm ning luc nhéin thic trong BLHS c6 nhiéu
st khdc biét. Piéu 39 BLHS quy dinh “1. Khong
x{ phat hanh vi cia ngudi mat ning Ivc nhan thic.
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2. Gidm nhe hinh phat d&i v6i hanh vi cla ~.gudi
gidm ning lyc nhin thic”. Ti€p tuc, Pidu 66 ghi
ro: “N€u trong tdi pham c6 tinh i€t cAn dudc xét
dén thi c6 thé gidm nhe hinh phat™. Nhu vdy, diéu
ludt quy dinh vé trudng hop gidm nhe hinh phat,
cung véi d6 1a gidm nhe TNHS cho ngudi thuc
hién hanh vi pham t6i. Ciing tuong tu nhu BLHS
ctia Viét Nam va clia mot s6 qudc gia khac, BLHS
Nhét Ban khong xdc dinh 16 rang th€ nao 1a tinh
trang c¢6 ndng lyc TNHS ma chi xdc dinh khong xit
phat d6i véi ngudi mat ning lyc nhin thifc, tic
khong datra vAn dé€ TNHS ddi vdi nhitng ngudi bi
mét ning lyc nhin thic. Tuy nhién, BLHS Nhat
Bén lai khong c6 quy dinh cu thé thé nao 12 ngudi
bi ma't ning lyc nhén thitc nhu trong BLHS cia
Viét Nam.

Phdp luat hinh sy ciia Cong hda ~han dan
Trung Hoa khong ghi nhan pham trd vé tinh trang
khéng c6 na‘mg luc TNHS nhlrng ¢6 ghi nhén cic
tiéu chi vé€ y hoc va tdm ly cia tinh trang nay
Theo Piéu 18 BLHS thi ngudi mic bénh tim thin
gdy hiu qud nguy hi€m trong khi ma't kha nang
nhan thitc hodc kha niang diéu khién hanh vi cla
minh, sau khi dugc xdc nhdn thong qua céc thd tuc
phép Iy thi khong phai chiu trach nhiém hinh su.

Tém lai, vé nang lvc TNHS, da s céc quoc g1a
trén diy déu coi 1a mot ddu hiéu quan trong vé
mit chd thé cla tdi pham va tinh trang khong cé
nang lyc TNHS I co sé dé€ loai trir TNHS. Tuy
nhi€n, trong phdp ludt hinh sy cda cdc quc gia
cdch xdc dinh tinh trang khong c6 ning luc T NHS
12 khad khdc nhau va da s& khong thirz  ban tiéu
chitdm ly (y chi) ctia tinh trang khong c6 ning luc
TNHS hoic n€u c6 thita nhan thi cich quy dinh
cling khéng r6 rang.

Tai Viét Nam, trén co s& k€ thira c6 chon loc,
quy dinh vé tinh trang khong c6 ning lyc TNHS
trong phép ludt hinh sy Viét Nam da phdn 4nh kh4
diy dl c4c thanh tyu nghién citu clia tim thin hoc
hién dai ciing nhu cdc quan di€m khoa hoc vé
pham tri nay. Quy dinh vé tinh trang khong c6
ning lyc TNHS & Piéu 21 BLHS Viét Nam nim
2015 th€ hién c4 hai tiéu chi y hoc va taim ly. Bdi
thuc tién cho thd'y, khong phai bit ky ngudi nio bi
r6i loan tAm thdn ciing c6 nghia 12 ho sé& 12 ngudi
khdng ¢6 ndng lyc TNHS. Do d6, viéc khéng xem
xét hodc xem thudng dd'u hiéu ly tri hoz - d4u hiéu
¥ chi trong cdc ti€u chi ddnh gid trang thdi tim
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than c6 th€ din dé&n viéc mi&n TNHS khong ding
hodc xét xt oan sai. Tuy nhién, thuc tién xét x&r &
Viét Nam trong nhitng nim qua cho thiy trong
cong tdc gidm dinh tu phdp con nhiéu bat cip, dnh
hudng d&n chat lugng k&t qui gidm dinh giy khé
khin cho qud trinh gidi quy€t vu 4n hinh su. Do
dé6, ching ta c6 thé nghién citu kinh nghiém cia
mdt s& nudc vé viéc xay dung quy dinh, ché do d6i
v6i nhitng ngudi bi bit budc chita bénh, ching han,
thyc tién & Hoa Ky cho thdy, ch&€ d6 & céc cd s
chira bénh dang déng khong khdc gi may so vdi
ch€& d6 td giam cho nén khong c6 nhiéu trudng hop
bi cdo vién din dé€n tinh trang khong c6 ning luc
TNHS do bi bénh tim than hoic bénh khic. Ngoai
ra, phdp luét hinh sy Viét Nam quy dnh tuong ty
giong véi Luit Hinh sy Cong hoaoa Nhian dan
Trung Hoa khi xdc dnh ngudi pham tdi trong tinh
trang mat kha niing nhén thitc hoic kha ning diéu
khién hanh vi ciia minh do ding rugu, bia hodc
chat kich thich manh khéc, thi vin phdi chiu TNHS
(Piéu 13 BLHS Viét Nam nam 2015).

2. Quy dinh vé chi thé cia tdi pham la phip
nhan

Viéc ghi nhin phdp nhan 13 chi thé cia toi
pham hién nay chi dugc ghi nhdn trong Lu4t Hinh
su clia mot s& quéc gia bdi nhiéu nguyén nhin,
trong d6 6 sy khdc nhau vé truyén théng phép ly,
tu duy phdp ly cia mdi qudc gia, su khic nhau
trong nhén thic vé nguyén tic hanh vi trong luat
hinh sy, nguyén tic TNHS c4 nhan hay nguyén tic
TNHS theo 16i...

O Vuong qudc Anh, phdp luit hinh sy Vuong
qudc Anh quy dinh pham vi TNHS ctia phép nhin
cling giéng nhu quy dinh d&i v6i thé nhin. Ching
han, quy dinh “vé gi€t ngudi cla fap thé va giét
ngudi thong thudng cta tap thé”, trong d6 c6 quy
dinh phdp nhan trong trudng hgp khong chdp hanh
nghia vu bdo ddm an toan tinh mang va sitc khde
cho nhém ngudi nhat dinh, gay hau qui chét ngudi
thi c6 thé bi truy citu TNHS vé toi i€t ngudi thong
thudng. Vi 1€ d6, khi dé nghi truy citu TNHS d6i
v6i phdp nhén, cdc luat gia cho ring 18i phdp nhan
thé hién trong hanh vi ¢6 15i cia lanh dao hoidc
ngudi dai dién clia phdp nhan. Trong ludt Vuong
qudc Anh, nguyén tdc nay dugc goi 1a nguyén tic
“d6ng héa”. Ban chat ctia n6 thé hién & chd hanh
dong (khong hanh dong) va trang thdi tim Iy cla
nhitng ngudi ditng dau phdp nhan dudc xac dinh Ia

hanh dong (khong hanh dong) va trang th4i tim ly
cda phdp nhan. Trong trudng hgp nay, d6 khong
phdi 1A trach nhiém thay th€ ma 13 trdch nhiém
riéng clia phdp nhin. Theo d6, khi tdi pham do
ngudi c6 chic vu trong phdp nhan thuc hién thi
phdp nhin chiu trach nhiém nhu ngudi thuc hanh,
con né€u ngudi c6 chirc vu thuc hién véi tu céch 1a
ngudi ddng pham thi phdp nhan chiu trach nhiém
nhu ngudi ddng pham.

Tai Hoa Ky, bat ky phdp nhin nao (trit nhitng
phép nhén 1 cd quan do Chinh phi t8 chitc vu lanh
dao nhim thuc hién cdc chuong trinh ctia Chinh
pht) ciing dugc coi 1a chd thé cla tdi pham. Piéu
2.07 Bo luat miu clia Hoa Ky di khuyé&n nghi céc
bang vé cdc diéu kién sau ddy ctia TNHS doi véi
phdap nhédn: 1) Hanh ddng pham tdi dugc thuc hién
bdi nhitng ngudi dai dién cia phdp nhdn trong
pham vi va khi thyc thi cdc nghia vy, theo d6, phap
luat quy dinh cu thé viéc truy cttu TNHS phép
nhin; 2) Khong hanh déng 1a t6i pham trong
trudng hgp néu nhu viéc 4p dung bién phdp nay
hay bién phédp khdc bdi phdp nhan 1a do luat quy
dinh; 3) Khong hanh ddng pham tdi dugc cho phép
hodc “v6 y cho phép” bdi nhitng ngudi dai diér
trong s8 cdc 1anh dao phdp nhan (nhitng ngudi diéu
hanh cao cdp). Céc loai hinh phat dugc dp dung
d6i v6i phdp nhan pham t6i 12 phat tién va tich thu
tai sdn. Viéc truy cdtu TNHS phdp nhan khong loai
trit khd ning truy citu TNHS déi véi ngudi dai dién
ctia phdp nhdn d6.

Phdp quy dinh ch&€ dinh TNHS clia phap nhéin
r0 rang hon, cu thé hon mac du chinh cac nudc theo
hé thdng Angl6 - Xdcxdng mdi 1a hé thong uu tién
quy dinh ch€ dinh nay. Piéu 121-2 BLHS Phédp quy
dinh bat ky phdp nhan nao (trit Nha nudc) ciing cé
thé bi truy cttu TNHS, bao gdm céc t8 chic tw nhan
hoat dong vi Igi nhuén, c4c t8 chifc tw nhin hoat
dong khong vi Igi nhudn va cic t8 chitc phap ly -
cong quyén, trit Nha nudc®. Theo d6, cic phar
nhan c6 thé bi truy cttu TNHS ciing véi thé nhan,
hodc c6 thé bi truy citu TNHS doc lap. TNhS ciia
phdp nhan thé hién & hai diéu kién: 1) Hanh vi
pham tdi dugc thuc hién vi 1gi ich cda phdp nhén;
2) Bdi ngudi dai dién hodc lanh dao cia phédp
nhan. Tuy nhién, vé pham vi TNHS, phdp nhin
khong phai chiu TNHS vé td't c4 cdc hanh vi pham
t0i ma chf ddi véi mot s8 tdi quy pham cu thé trong
luat. Hinh phat dugc quy dinh danh cho phdp nhan
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pham t0i trong phédp ludt hinh sy Phdp rit da dang
nhu phat tién, chdm ddt hoat dong, chiu sy gidm
sdt cia Toa 4n, cAm phat hanh séc...

Mbt s6 nuéc chau A ciing quy dinh vé TNHS
cta phdp nhan nhu Nhat Bdn, Cong hoa Nhan din
Trung Hoa. Nhit Bdn c¢6 sy ti€p thu phdp luat
Phuong Téy trong viéc quy dinh trach nhiém hinh
sy cda phdp nhan d6i v6i mot s6 tdi pham nhit
dinh. Vao nhitng nim 60-70 cla th€ ky XX du luin
Nhat Ban kich liét phdn déi sy ddu tw 16n va viéc
gy 6 nhi€ém moéi trudng trim trong cda cdc cong
ty. Phdp luat hinh sy ban hanh thdi k¥ n2y c6 nhiéu
quy dinh vé trach nhiém hinh sy cla cong ty va
ngudi dai dién cdng ty. Piéu 30 BLHS Cong hoa
Nhan dan Trung Hoa thi quy dinh: “Cong ty, xi
nghiép, cd quan, t6 chitc, doan thé thyc hién hanh
vi nguy hi€m cho xa hoi, phdp luit coi 13 don v
pham tdi va phdi chiu trdch nhiém hinh sy™. Bén
canh d6, 1an diu tién quy dinh cd quan nha nudc
cling 1a chd thé cla t6i pham trong Luat Hai quan
nudc Cong hoa nhan dan Trung Hoa ban hanh nim
1987. BLHS nim 1997 da xuit phat tir quy dinh
nay d€ dua ra quy dinh vé t8 chitc pham tdi. Tuy
nhién thyc tién tu phdp cho thay, tit khi ban hanh
BLHS nim 1997 dén nay chua c6 trudng hgp nao
cd quan Nha nudc bi truy citu TNHS. Vi vay, céc
nha 1y ludn ciing nhu thyc tién Trung Qudc ki€n
nghi loai bé cdc cd quan Nha nudce ra khdi quy dinh

TAI LIEU TRICH DAN:

1a chd thé ciia toi pham va xi¥ Iy theo quy dinh vé
cd nhan pham t0i.

Mic du cdc qudc gia khi quy dinh vé TNHS
cla phdp nhin c6 céch ti€p cin khdc nhau nhung
déu c6 nhitng di€m tuong ddng d6 1a: 1) Péu gidi
han mot s6 t& chitc (phdp nhan) khi di diéu kién
vé chi th€ méi phai chiu TNHS, nghia 12 mdi cé
thé trd thanh chi thé cda tdi pham; 2) Péu quy
dinh giéi han mot s6 loai tdi pham d6i véi phap
nhan; 3) P&u quy dinh khong loai trir TNHS ddi
v8i thé nhin.

Phdp luat hinh sy Viét Nam hién cling du. trén
nhitng céch ti€p can nay dé€ 1am cd s o~ dinh vé
TNHS ctia phdp nhén trong BLHS Viét Nam nam
2015. C6 thé néi day 1 budc thay ddi rit 16n trong
nhén thic, trong tu duy phép 1y va trong thyc tién
quy dinh ct@a phdp luit hinh sy Viét Nam. Tuy
nhién, chi thé cda tdi pham hién chi giGi han &
phdp nhin thuong mai ma chua diéu chinh dé&n
nhitng loai phdp nhan khéc trong khi quy dinh nay
da xuat hién trong luat hinh sy nhiéu nuéc nhu Anh,
Phip, My, Ha Lan, Trung Qudc. Pong thdi, pham
vi chiu TNHS cta phdp nhan chi giéi han trong 31
t6i danh vé trat ty quan ly kinh t€ vad méi trudng
ma chua md rong v4i cdc tdi danh khic lién quan
dé€n gian 14n tdi chinh, cudng bic lao dong vdi
ngudi lam cong trong khi cac tdi danh nay da «wong
d6i phd bién trong luat hinh sy cdc nu6r W

! Nguyén Tét Thanh (2013), Ludt Hinh sy mot s6 nudc trén thé gidi: Phdn chung, Nxb Hong Piic, tr.43, 66.
2BLHS ciia nudc Cong hoa Nhan dan Trung Hoa ndm 1997 (bdn tiéng Viét), Nxb Tu phdp, Ha Noi, 2007.
3 BLHS Nhdt Bdn (Bdn dich tiéng Viét) nguoi dich: Hatsukano Mai; Ngudn: Ban soan thdo BLHS nam 1999.

*“Tuphdp Céng hoa Phdp”, tdp Cdc tai liéu théng tin va gido trinh cia Lién bang Nga va Céng hoa Phdp, 1995,
phap 8 P P g 8 g IV8 8 P

5638, tr.80 - 82 (tiéng Nga).

’ B ludt Hinh sy ciia nudc Cong hoa Nhan dén Trung Hoa (Bdn tiéng Viét) (2007), Nxb Tu phdp, Ha Noi.
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ABSTRACT: & o
Under traditional crimihal Fegal sciences view, the subject of crime is an individual. Howeve .,
besides individuals, according to the modern legal concept, the subject of crime can also be a legal
entity. The age of criminal responsibility and the criminal liability capacity are two important and
popular contents when mentioning about signs of criminal subjects. Therefore, it is important for
_every country to study about the similarities and the differences of criminal laws related to the age
of criminal responsibility and the crunmal hablhty capacity in order to draw lessons for Vietnam to
adjust the countrys criminal lay
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